
 

 

San Gabriel Valley Council of Governments 
1000 S. Fremont Ave., Unit 42, Alhambra, CA 91803 Phone: (626) 457-1800 FAX: (626) 457-1285 E-Mail SGV@sgvcog.org 

 
 
 

City Managers’ Steering Committee Agenda 
SPECIAL MEETING 

April 4th, 2013 
12:00 noon 

 
Preliminary Business 
1.0 Public Comment 
2.0 Changes to Agenda Order; Identify Subsequent Need or Emergency Items 
Consent Items 
3.0 Minutes from March 6th, 2013 – Page 1 

Recommended Action: Approve.  
Regular Business Items (It is anticipated that the Committee may take action on the following items) 
4.0 SGVCOG FY 2011-12 Financial Audit – To be distributed separately 

Recommended Action:  Recommend Governing Board receive and file. 
5.0 Western Riverside Council of Governments (WRCOG) California Home Energy Retrofit Opportunity 

(HERO) Program Memorandum of Understanding (MOU) – Page 3 
Recommended Action:  Recommend Governing Board authorize Executive Director to execute MOU 
with WRCOG related to the HERO Program.   

6.0 ACE/COG Separation – Page 20 
Recommended Action: Recommended Governing Board:  

1)Direct that an independent financial analysis, and legal analysis as needed, of the numerous 
grants and other funding mechanisms and financial instruments be completed at ACE’s expense;  

2) Direct that an actuarial analysis of the SGVCOG’s CalPERS Retirement Account based on 
current data and employment information be completed at ACE’s expense;  

3) Direct that the issues identified in this Report related to the CalPERS determination, separation, 
and reallocation; transferability of funding agreements, contracts, and grant deeds; public policy 
considerations, costs and benefits of the separation to the SGVCOG and ACE and the region; 
and potential liability exposure to the SGVCOG and ACE be explored further; and  

4)The Executive Director and General Counsel report to the Governing Board on the status of 
these issues at the monthly meetings.   

7.0 Executive Director’s Report 
Recommended Action: For information only.  

New Business items for Next Regular Meeting / Announcements 
Next Meeting   
Adjourn 

For TAC Meeting Notice and Minutes, Please access www.sgvcog.org   
NOTICE:  City Clerks please post this notice (agenda) 

El Monte City Hall 
City Managers’ Conference Room 

11333 Valley Boulevard 
El Monte, CA 

Written materials relating to an item on any Regular Meeting Agenda of the Governing Board of the San Gabriel Valley Council of Governments (SGVCOG) that are distributed to the 
Governing Board within 72 hours of the Meeting will be available for public inspection at the San Gabriel Valley Council of Governments, 1000 S. Fremont Ave., Building A10, Room 
10210, Alhambra, CA, during normal business hours. 
At a regular meeting, members of the public may comment on any matter within the jurisdiction of the Board during the public comment period and may also comment on any item on the 
agenda at the time it is taken up by the Board.  At a special meeting, members of the public may only comment on items that are on the agenda.  Members of the public wishing to speak 
should fill out a comment card.  We ask that members of the public come forward to be recognized by the Chair and keep their remarks brief.  If several persons wish to address the 
Board on a single item, the Chair may impose a time limit on individual remarks at the beginning of discussion. 
In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting, please contact the SGVCOG office at (626) 457-1800.  Notification 48 
hours prior to the meeting will enable the SGVCOG to make reasonable arrangement to ensure accessibility to this meeting. 

 
 

http://www.sgvcog.org/


 

 

San Gabriel Valley Council of Governments 
1000 S. Fremont Ave., Unit 42, Alhambra, CA 91803 Phone: (626) 457-1800 FAX: (626) 457-1285 E-Mail SGV@sgvcog.org 

 
City Managers’ Steering Committee Minutes 

Date:  March 6th, 2013 
Time:  12:00 noon 

Location:  El Monte City Hall 
 

Preliminary Business 

The meeting was called to order at 12:07 p.m. 
Members Present: 
Alhambra  J. Keating 
Covina   D. Parrish 
Glendora  C. Jeffers  
Rosemead  J. Allred 
San Dimas  B. Michaelis  
San Gabriel  S. Preston 
West Covina  C. Freeland 
 
SGVCOG Staff: 
F. Delach, Interim Executive Director 
R. Richmond, ACE  
M. Creter, Staff 
 
Public: 
T. Palmquist, San Gabriel Valley Consortium on 
Homelessness  

Members Absent: 
Diamond Bar 
El Monte 
La Canada Flintridge 
Walnut 
 

 
1.0 Public Comment 
There were no comments from the public.   
2.0 Changes to Agenda Order; Identify Subsequent Need or Emergency Items 
There were no changes to the agenda.   
3.0 Consent Items 

 
3.1 Minutes from February 6th, 2013 
There was a motion to approve consent item 3.1 (M/S/C: S. Preston/ C. Jeffers/ Unanimous). 
 
3.2 Executive Director Signature Authority 
There was a motion to recommend Governing Board approve resolutions: 1) granting the Executive Director 
signature authority on financial accounts and 2) granting the Executive Director authority to execute LAIF 
transactions (M/S/C: S. Preston/ C. Jeffers/ Unanimous).   
 
3.3 ICMA Deferred Compensation Program  
There was a motion to recommend Governing Board approve resolution to allow SGVCOG to participate in 
ICMA’s Deferred Compensation program (M/S/C: C. Jeffers/ C. Freeland/ Unanimous).     
 
Regular Business Items  
4.0 ACE Mid-Year Budget Revision  
R. Richmond presented on this item.  There was a motion to recommend Governing Board approve ACE Mid-Year 
Budget revision (M/S/C: C. Jeffers/ J. Allred/ Unanimous).   
 
5.0 CEESP Application  
The Executive Director presented on this item.  There was a motion to recommend Governing Board authorize staff 
to submit an application under this program (M/S/C: C. Jeffers/ S. Preston/ Unanimous).   
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New Business items for Next Regular Meeting / Announcements 
6.0 Executive Director’s Report 
The Executive provided a brief report on SGVCOG activities during the month of February.   
 
C. Jeffers made an announcement to inform committee members about AB 185 (Hernandez), which relates to 
franchise fees.   
Next Meeting   
 
Adjourn 
There was a motion to adjourned the meeting at 12:25 p.m. (M/S/C: C. Jeffers/ D. Parrish/ Unanimous).   
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San Gabriel Valley Council of Governments 
  

 
 

 
 
DATE:   April 4, 2013 
 
TO:   City Managers Steering Committee 
      
FROM:  Andrea Miller, Executive Director  
 
RE:  Western Riverside Council of Governments (WRCOG) California Home Energy 

Retrofit Opportunity (HERO) Program Memorandum of Understanding (MOU) 
 
 
Recommended Action: 
 

Recommend Governing Board authorize Executive Director to execute MOU with WRCOG related to the 
HERO Program.   
 
Background: 
 

The California HERO Financing Program is a residential and commercial PACE program, developed by 
the Western Riverside Council of Governments (WRCOG), which allows willing property owners to 
enter into contractual assessments to finance the installation of renewable generation products, energy 
efficiency improvements, and water conservation improvements that are permanently fixed to the 
property owner's residential, commercial, industrial, or other real property.  Property owners are able to 
obtain low-interest loans for these improvements that are repaid as an item on the property owner's 
property tax bill. 

There are many non-residential PACE financing programs throughout the state, including one in Los 
Angeles County that has operated since 2011.  However, due to concerns that were raised by the Federal 
Housing Financing Agency (FHFA) when the program began in 2009 – which disallowed mortgages 
lenders to approve mortgages on homes with PACE financing due to concern that the liens resulting from 
the PACE loans would have priority over other mortgages – there are only two residential PACE 
programs operating in the state (Sonoma County and WRCOG).  Like Sonoma County, WRCOG 
obtained substantial funding from private lenders to back the PACE loans.  The State of California, as 
well as PACE administrators nation-wide, has continued to work with the FHFA to address its concerns.    
 
Program Requirements: 
 
In order to participate in the California HERO program, property owners must meet the following 
program requirements: 

 Have a clear title to the property 
 Be current on property taxes 
 Be current on mortgage payments 
 Have at least 10% equity in the property  
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 Live in a jurisdiction that is a part of the Statewide HERO Program Have a project that falls 
within the required minimum ($5,000) and maximum (10% of the value of the property) 
assessment amounts1 

 

These are more stringent lending requirements that are in line with the Department of Energy lending 
guidelines, which is being done to address some of the FHFA’s earlier concerns about the program.  If 
approved, the property owner signs a contractual assessment agreement, agreeing to repay the amount 
financed over the designated period, and an assessment lien is recorded on the property to secure the 
financing.  The loan is repaid as an assessment on the property tax bill over the designated loan period.  
The project may be financed over a 5-, 10-, 15- or 20-year period, but the period must not exceed the 
“useful life” of the eligible product. 
 

To address the FHFA’s concerns, participating property owners must also sign a waiver acknowledging 
that they know that they may be in violation of their mortgage and that they may have to repay the loan if 
they refinance or sell their home.   

Eligible Projects 
 

Eligible projects must be new, permanently fixed products that are installed by a contractor that is 
registered to participate in the California HERO program.  New construction is not eligible for financing 
through the program.  Examples of eligible projects include the following: 

 Cool roofs 
 Windows and glass doors 
 Heating and air conditioning systems 
 Insulation  
 Solar thermal systems  
 Photovoltaic systems 
 Lighting control systems 
 Home sealing 
 Outside irrigation 

The program has been operating in the WRCOG territory since the beginning of 2012.  To date, there 
have been 6,000 applications submitted, 4,000 applications approved, and $126 million has been 
approved for the residential PACE program.  This makes it the largest PACE program in the country.   
 
WRCOG/SGVCOG Memorandum of Understanding (MOU) 
 

Because the HERO program has been successfully implemented in WRCOG territory, in June 2012, the 
WRCOG Executive Committee directed its staff to develop an infrastructure to construct a Statewide 
HERO program.  The California HERO program is now available to all cities and counties in California.     

The Executive Director of the WRCOG presented the California HERO program at the SGVCOG’s 
March Governing Board meeting.  In addition to providing information on the overall program design, he 
presented information on a proposed MOU between WRCOG and other Councils of Governments.  This 
formalized relationship is intended to help support program implementation and marketing.  Specifically, 
the MOU would obligate a participating COG to do the following: 

 Actively promote the California HERO Program to each member agency and inform them of 
the procedures for a jurisdiction to participate in the Program, as well as the benefits of 
participating in the program 

 Serve as the main point of contact for the subregion and coordinate with the COG’s member 
agencies to facilitate the efficient coordination of the California HERO Program 

1 Financed projects over $200,000 must be approved by the WRCOG Executive Committee. 
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 Provide a copy of the Resolution of Participation for each member agency that decides to 
participate in the program 

 Arrange for presentations regarding the California HERO program and regularly publicize the 
program in its newsletter and on its website, and in other collateral that is distributed by the 
COG. 

In exchange for this program support, WRCOG would obligated to pay Participant fees to the COG, equal 
to 0.05% of the aggregate cost of the bonds issued to fund California HERO eligible projects within the 
subregion.  The term of the MOU is 5 years, unless terminated by either party.   

At the March Governing Board meeting, staff was directed to bring the MOU back for possible action at 
the April meeting.  It is included as Attachment 1.  Note, member agencies of the SGVCOG are not 
obligated to adopt a Resolution of Participation for the California HERO program, even if the 
SGVCOG enters into an MOU with WRCOG.  The draft MOU has been reviewed by the SGVCOG’s 
general counsel and has been approved as to form.   
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Attachment 1 

MEMORANDUM OF UNDERSTANDING  
BETWEEN  

WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS  
AND  

SAN GABRIEL VALLEY COUNCIL OF GOVERNMENTS 
REGARDING PARTICIPATING IN THE CALIFORNIA HERO PROGRAM 
 

This Memorandum of Understanding Regarding Participating in the California HERO 
Program (“MOU”) is made and entered into as of this  18 day of April, 20113 (“Effective Date”), 
by and between the  Western Riverside Council of Governments, a joint exercise of powers 
authority (“WRCOG”), and San Gabriel Valley Council of Governments  (“Participant”).  
WRCOG and Participant are sometimes individually referred to as “Party” and collectively as 
“Parties.” 

RECITALS 

WHEREAS, WRCOG is a joint exercise of powers authority the members of which 
include numerous cities and counties in the State of California; and 

WHEREAS, WRCOG has established the California HERO program (the “California 
HERO Program”) to allow the financing of certain renewable energy, energy efficiency and 
water efficiency improvements that are permanently fixed to real property; and 

WHEREAS, California HERO Program is being made available to every city and county 
in California to encourage installation of distributed generation renewable energy sources and 
energy efficiency and water efficiency improvements for residential and commercial property 
owners; and  

WHEREAS, Participant desires to inform its member agencies about the benefits of the 
California HERO Program and receive the benefits of its member agencies signing a resolution 
of participation and facilitating the issuance of assessments within their jurisdiction, and 
WRCOG desires to receive Participant’s assistance promoting and introducing the California 
HERO Program to Participant’s member agencies and in serving as a point of ongoing contact 
for the Program in the future; and  

WHEREAS, the purpose of this MOU is to set forth the mutual understandings, terms, 
and conditions related to partnering with the California HERO Program.  

NOW, THEREFORE, in consideration of the foregoing recitals, the Parties hereby agree, 
as follows: 

 - 1 -  
 
20323.00016\7830383.1  
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TERMS 

1. WRCOG.   

1.1 WRCOG shall pay Participant fees (“Fees”) equal to 0.05% of the aggregate cost 
of issuance for the bonds issued to fund the installation of renewable energy, energy efficiency 
and water efficiency improvements for which assessment contracts are entered into after the 
Effective Date by Participant’s member agencies within Participant’s jurisdiction pursuant to the 
California HERO Program.    

1.2 WRCOG shall make the payments required herein to Participant on a quarterly 
basis. 

2. Participant.   

2.1 Participant will, at Participant’s first regular meeting held after the Effective Date, 
begin actively promoting and making introductions for the California HERO Program to its 
member agencies, which includes doing each of the following:  

(a) Participant will inform each eligible city and county member agency about 
the procedures for participating in the California HERO Program, which include obtaining 
approval from WRCOG, adopting a Resolution of Participation, and entering into a JPA 
Amendment with WRCOG, in substantially the same form as the Template Resolution of 
Necessity and JPA Amendment attached hereto as Exhibit “A”. 

(b) Participant will inform each of its member agencies of the benefits 
available from participating in the California HERO Program, including, but not limited to, 
informing each member that (i) the California HERO Program is an economic development 
program available at no cost to participating cities and counties; (ii) the California HERO 
Program finances improvements which decrease energy or water consumption or create clean 
renewable energy; and (iii) the California HERO Program helps create local jobs, save money, 
and lower greenhouse gas emissions.   

(c) Participant will inform each of its member agencies of the increased Fee 
that is available to Participant from the California HERO Program based on increased 
assessment costs of issuance within Participant’s jurisdiction.   

2.2 Participant will serve as the main point of contact for the subregion within 
Participant’s jurisdiction and, as such, will coordinate with Participant’s member agencies on 
behalf of WRCOG, as needed, to facilitate the efficient coordination of the California HERO 
Program.  Participant will fully cooperate with WRCOG, and shall take additional acts or sign 
additional documents as may be necessary, appropriate or convenient to attain the purposes of 
this MOU, including, but not limited to, assisting with introductions to Participant’s member 
agencies. 

2.3 Participant will obtain and provide a copy of the Resolution of Participation in the 
California HERO Program for each member agency that decides to participate in the program. 

 - 2 -  
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2.4 Participant will arrange for presentations regarding the California HERO Program 
at committee meetings.  

2.5 Participant will regularly publicize the California HERO Program in its 
newsletters, which will include, but not be limited to, providing a description of the California 
HERO Program, other contact information for the California HERO Program, and any additional 
reference sources that are necessary to provide readers with information for participating in the 
California HERO Program. 

2.6 Participant will place a regular reminder of the California HERO Program in its 
correspondence and a conspicuous and recognizable link to the California HERO Program 
website on the main page of Participant’s website, if any. 

3. Term.  The term of this MOU shall begin on the Effective Date and terminate five (5) 
years thereafter, unless earlier terminated by the Parties.  Either Party may terminate this MOU 
at any time upon written notice to the other Party.    

4. Governing Law and Venue.  This MOU shall be governed by and construed with the laws 
of the State of California.  Venue shall be in Riverside County. 

5. Attorneys Fees.  If either of the Parties commences an action against the other party 
arising out of or in connection with this MOU, the prevailing party in such litigation shall be 
entitled to have and recover from the losing party reasonable attorneys’ fees and costs of suit. 

6. Amendment.  This MOU may be amended in writing by mutual agreement of the Parties. 

7. Entire Agreement.  This MOU contains the entire agreement of the Parties relating to the 
subject matter hereof and supersedes all prior negotiations, agreements or understandings. 

8. Invalidity; Severability.  If any portion of this MOU is declared invalid, illegal, or 
otherwise unenforceable by a court of competent jurisdiction, the remaining provisions shall 
continue in full force and effect. 

9. Counterparts.  This MOU may be signed in counterparts, each of which shall constitute 
an original. 

10. Incorporation of Recitals.  The recitals set forth above are true and correct and are 
incorporated into this MOU as though fully set forth herein. 

11. No Third Party Beneficiaries.  There are no intended third party beneficiaries of any right 
or obligation assumed by the Parties. 

12. Notices.  All payments, notices hereunder and communications regarding interpretation 
of the terms of this MOU or changes thereto shall be provided by the mailing thereof by 
registered or certified mail, return receipt requested, postage prepaid and addressed, as follows: 

If to Participant:  San Gabriel Valley Council of Governments 
    1000 S. Fremont, Unit #42 

 - 3 -  
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    Alhambra, CA 91803 
    Attention: Andrea Miller, Executive Director 
    Telephone: 626-457-1800 
    Facsimile: 626-457-1285     
 
If to WRCOG:   Western Riverside Council of Governments 
    Riverside County Administrative Center 
    4080 Lemon Street, Third Floor 
    Riverside, California 92501-3609 
    Attention: Deputy Executive Director 
    Telephone: (951) 955-7985 
    Facsimile:  (951) 787-7991 
 

 

13. Waiver.  No waiver of any breach of a provision in this MOU shall constitute a waiver of 
any other default or breach, whether of the same or other covenant or condition.  No waiver, 
benefit, privilege, or service voluntarily given or performed by a Party shall give the other Party 
any contractual rights by custom, estoppel, or otherwise. 

[SIGNATURES ON FOLLOWING PAGE] 

 - 4 -  
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SIGNATURE PAGE TO 

MEMORANDUM OF UNDERSTANDING  
BETWEEN  

WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS  
AND  

SAN GABRIEL VALLEY COUNCIL OF GOVERNMENTS 
REGARDING PARTICIPATING IN THE CALIFORNIA HERO PROGRAM 
 

IN WITNESS WHEREOF, the Parties have caused this MOU to be effective as of the 
day first above written. 

 
WESTERN RIVERSIDE COUNCIL OF 
GOVERNMENTS 
 
 
By:  ______________________________ 
 Rick Bishop 
 Executive Director 

SAN GABRIEL VALLEY COUNCIL OF 
GOVERNMENTS 
 
 
By:  ______________________________ 
 Andrea Miller 
 Executive Director 

APPROVED AS TO FORM 
 
 
By:  ______________________________ 
 Best Best & Krieger LLP 
 General Counsel 

APPROVED AS TO FORM 
 
 
By:  ______________________________ 
 Jones & Mayer 
 General Counsel 

 

  

 

 - 5 -  
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RESOLUTION NO.  ______________ 

RESOLUTION OF THE BOARD OF SUPERVISORS OF THE [FILL 
IN THE BLANK: CITY OF ________], CALIFORNIA, APPROVING 
THE AMENDMENT TO A CERTAIN JOINT POWERS AGREEMENT 
AND CONSENTING TO INCLUSION OF PROPERTIES WITHIN 
THE CITY’S JURISDICTION IN THE CALIFORNIA HERO 
PROGRAM TO FINANCE DISTRIBUTED GENERATION 
RENEWABLE ENERGY SOURCES, ENERGY AND WATER 
EFFICIENCY IMPROVEMENTS AND ELECTRIC VEHICLE 
CHARGING INFRASTRUCTURE   

WHEREAS, the Western Riverside Council of Governments (“Authority”) 
is a joint exercise of powers authority established pursuant to Chapter 5 of 
Division 7, Title 1 of the Government Code of the State of California (Section 
6500 and following) (the “Act”) and the Joint Power Agreement entered into on 
April 1, 1991, as amended from time to time (the “Authority JPA”); and 

WHEREAS, Authority intends to establish the California HERO Program to 
provide for the financing of renewable energy distributed generation sources, 
energy and water efficiency improvements and electric vehicle charging 
infrastructure (the “Improvements”) pursuant to Chapter 29 of the Improvement 
Bond Act of 1911, being Division 7 of the California Streets and Highways Code 
(“Chapter 29”) within counties and cities throughout the State of California that 
elect to participate in such program; and 

WHEREAS, City of _________ (the “City”) is committed to development of 
renewable energy sources and energy efficiency improvements, reduction of 
greenhouse gases, protection of our environment, and reversal of climate 
change; and 

WHEREAS, in Chapter 29, the Legislature has authorized cities and 
counties to assist property owners in financing the cost of installing 
Improvements through a voluntary contractual assessment program; and 

WHEREAS, installation of such Improvements by property owners within 
the jurisdictional boundaries of the counties and cities that are participating in the 
California HERO Program would promote the purposes cited above; and 

WHEREAS, the City wishes to provide innovative solutions to its property 
owners to achieve energy and water efficiency and independence, and in doing 
so cooperate with Authority in order to efficiently and economically assist 
property owners the City in financing such Improvements; and 

WHEREAS, Authority has authority to establish the California HERO 
Program, which will be such a voluntary contractual assessment program, as 
permitted by the Act, the Authority JPA, originally made and entered into April 1, 

Attachment 1
Exhibit A
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1991, as amended to date, and the Amendment to Joint Powers Agreement 
Adding the City of ____________ as an Associate Member of the Western 
Riverside Council of Governments to Permit the Provision of Property Assessed 
Clean Energy (PACE) Program Services within the City (the “JPA Amendment”), 
by and between Authority and the City, a copy of which is attached as Exhibit “A” 
hereto, to assist property owners within the incorporated area of the City in 
financing the cost of installing Improvements; and  

 WHEREAS, the City will not be responsible for the conduct of any 
assessment proceedings; the levy and collection of assessments or any required 
remedial action in the case of delinquencies in the payment of any assessments 
or the issuance, sale or administration of any bonds issued in connection with the 
California HERO Program. 

 NOW, THEREFORE, BE IT RESOLVED THAT: 

1. This City Council finds and declares that properties in the City’s 
incorporated area will be benefited by the availability of the California HERO 
Program to finance the installation of Improvements. 

2. This City Council hereby approves the JPA Amendment and 
authorizes the execution thereof by appropriate City officials. 

3. This City Council consents to inclusion in the California HERO 
Program of all of the properties in the incorporated area within the City and to the 
Improvements, upon the request by and voluntary agreement of owners of such 
properties, in compliance with the laws, rules and regulations applicable to such 
program; and to the assumption of jurisdiction thereover by Authority for the 
purposes thereof. 

7. The consent of this City Council constitutes assent to the 
assumption of jurisdiction by Authority for all purposes of the California HERO 
Program and authorizes Authority, upon satisfaction of the conditions imposed in 
this resolution, to take each and every step required for or suitable for financing 
the Improvements, including the levying, collecting and enforcement of the 
contractual assessments to finance the Improvements and the issuance and 
enforcement of bonds to represent and be secured by such contractual 
assessments.   

8.  City staff is authorized and directed to coordinate with Authority 
staff to facilitate operation of the California HERO Program within the City, and 
report back periodically to this City Council on the success of such program. 

Attachment 1 
Exhibit A
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9.  This Resolution shall take effect immediately upon its adoption.  
The City Clerk is directed to send a certified copy of this resolution to the 
Secretary of the Authority Executive Committee. 

(Insert Voting Block for the City) 

 

Attachment 1 
Exhibit A
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EXHIBIT A 
 

[attach Amendment to Joint Exercise of Powers Agreement] 
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AMENDMENT TO THE JOINT POWERS AGREEMENT 
ADDING CITY OF ____________ AS 

AS AN ASSOCIATE MEMBER OF THE 
WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS  

TO PERMIT THE PROVISION OF PROPERTY ASSESSED CLEAN ENERGY (PACE) 
PROGRAM SERVICES WITH SUCH CITY 

 

This Amendment to the Joint Powers Agreement (“JPA Amendment”) is made and 
entered into on the  ___day of _____, 2012, by City of _______________________ (“City”) and 
the Western Riverside Council of Governments (“Authority”) (collectively the “Parties”). 

RECITALS 

WHEREAS, Authority is a joint exercise of powers authority established pursuant to 
Chapter 5 of Division 7, Title 1 of the Government Code of the State of California (Section 6500 
and following) (the “Joint Exercise of Powers Act”) and the Joint Power Agreement entered into 
on April 1, 1991, as amended from time to time (the “Authority JPA”); and 

WHEREAS, as of October 1, 2012, Authority had 18 member entities (the “Regular 
Members”). 

WHEREAS, Chapter 29 of the Improvement Bond Act of 1911, being Division 7 of the 
California Streets and Highways Code (“Chapter 29”) to authorize cities, counties, and cities and 
counties to establish voluntary contractual assessment programs, commonly referred to as a 
Property Assessed Clean Energy (“PACE”) program, to fund various renewable energy sources, 
energy and water efficiency improvements, and electric vehicle charging infrastructure (the 
“Improvements”) that are permanently fixed to residential, commercial, industrial, agricultural or 
other real property; and 

WHEREAS, Authority intends to establish a PACE program to be known as the 
“California HERO Program” pursuant to Chapter 29 as now enacted or as such legislation may 
be amended hereafter, which will authorize the implementation of a PACE financing program for 
cities and county throughout the state; and 

WHEREAS, City desires to allow owners of property within its jurisdiction to participate 
in the California HERO Program and to allow Authority to conduct proceedings under Chapter 
29 to finance Improvements to be installed on such properties; and  

WHEREAS, this JPA Amendment will permit City to become an associate member of 
Authority and to participate in California HERO Program for the purpose of facilitating the 
implementation of such program within the jurisdiction of City; and 

WHEREAS, pursuant to Government Code sections 6500 et seq., the Parties are 
approving this JPA Agreement to allow for the provision of PACE services, including the 
operation of a PACE financing program, within the incorporated territory of City; and  

Attachment 1 
Exhibit A

Page 15 of 105



20323.00016\7642233.1 2 
 

WHEREAS, the JPA Amendment sets forth the rights, obligations and duties of City and 
Authority with respect to the implementation of the California HERO Program within the 
incorporated territory of City. 

MUTUAL UNDERSTANDINGS 

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions 
hereinafter stated, the Parties hereto agree as follows: 

A. JPA Amendment. 

1. The Authority JPA.  City agrees to the terms and conditions of the Authority JPA, 
attached. 

2. Associate Membership.  By adoption of this JPA Amendment, City shall become 
Associate Member of Authority on the terms and conditions set forth herein and the Authority 
JPA and consistent with the requirements of the Joint Exercise of Powers Act.  The rights and 
obligations of City as an Associate Member are limited solely to those terms and conditions 
expressly set forth in this JPA Amendment for the purposes of implementing the California 
HERO Program within the incorporated territory of City.  Except as expressly provided for by 
the this JPA Amendment, City shall not have any rights otherwise granted to Authority’s Regular 
Members by the Authority JPA, including but not limited to the right to vote on matters before 
the Executive Committee or the General Assembly, right to amend or vote on amendments to the 
Authority JPA, and right to sit on committees or boards established under the Authority JPA or 
by action of the Executive Committee or the General Assembly, including, without limitation, 
the General Assembly and the Executive Committee.  City shall not be considered a member for 
purposes of Section 9.1 of the Authority JPA.   

3. Rights of Authority.  This JPA Amendment shall not be interpreted as limiting or 
restricting the rights of Authority under the Authority JPA.  Nothing in this JPA Amendment is 
intended to alter or modify Authority Transportation Uniform Mitigation Fee (TUMF) Program, 
the PACE Program administered by Authority within the jurisdictions of its Regular Members, 
or any other programs administered now or in the future by Authority, all as currently structured 
or subsequently amended. 

B. Implementation of California HERO Program within City Jurisdiction. 

1. Boundaries of the California HERO Program within City Jurisdiction.  City shall 
determine and notify Authority of the boundaries of the incorporated territory within City’s 
jurisdiction within which contractual assessments may be entered into under the California 
HERO Program (the “Program Boundaries”), which boundaries may include the entire 
incorporated territory of City or a lesser portion thereof.   

2. Determination of Eligible Improvements.  Authority shall determine the types of 
distributed generation renewable energy sources, energy efficiency or water conservation 
improvements, electric vehicle charging infrastructure or such other improvements as may be 
authorized pursuant to Chapter 29 (the “Eligible Improvements”) that will be eligible to be 
financed under the California HERO Program. 
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3. Establishment of California HERO Program.  Authority will undertake such 
proceedings pursuant to Chapter 29 as shall be legally necessary to enable Authority to make 
contractual financing of Eligible Improvements available to eligible property owners with the 
California HERO Program Boundaries. 

4. Financing the Installation of Eligible Improvements.  Authority shall develop and 
implement a plan for the financing of the purchase and installation of the Eligible Improvements 
under the California HERO Program. 

5. Ongoing Administration.  Authority shall be responsible for the ongoing 
administration of the California HERO Program, including but not limited to producing 
education plans to raise public awareness of the California HERO Program, soliciting, reviewing 
and approving applications from residential and commercial property owners participating in the 
California HERO Program, establishing contracts for residential, commercial and other property 
owners participating in such program, establishing and collecting assessments due under the 
California HERO Program, adopting and implementing any rules or regulations for the PACE 
program, and providing reports as required by Chapter 29. 

City will not be responsible for the conduct of any proceedings required to be taken under 
Chapter 29; the levy or collection of assessments or any required remedial action in the case of 
delinquencies in such assessment payments; or the issuance, sale or administration of the Bonds 
or any other bonds issued in connection with the California HERO Program. 

6. Phased Implementation.  The Parties recognize and agree that implementation of 
the California HERO Program as a whole can and may be phased as additional other cities and 
counties execute similar agreements.  City entering into this JPA Amendment will obtain the 
benefits of and incur the obligations imposed by this JPA Amendment in its jurisdictional area, 
irrespective of whether cities or counties enter into similar agreements. 

C. Miscellaneous Provisions. 

1. Withdrawal.  City or Authority may withdraw from this JPA Amendment upon 
six (6) months written notice to the other party; provided, however, there is no outstanding 
indebtedness of Authority within City.  The provisions of Section 6.2 of the Authority JPA shall 
not apply to City under this JPA Amendment. 

2. Mutual Indemnification and Liability.  Authority and City shall mutually defend, 
indemnify and hold the other party and its directors, officials, officers, employees and agents free 
and harmless from any and all claims, demands, causes of action, costs, expenses, liabilities, 
losses, damages or injuries of any kind, in law or equity, to property or persons, including 
wrongful death, to the extent arising out of the willful misconduct or negligent acts, errors or 
omissions of the indemnifying party or its directors, officials, officers, employees and agents in 
connection with the California HERO Program administered under this JPA Amendment, 
including without limitation the payment of expert witness fees and attorneys fees and other 
related costs and expenses, but excluding payment of consequential damages.  Without limiting 
the foregoing, Section 5.2 of the Authority JPA shall not apply to this JPA Amendment.  In no 
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event shall any of Authority’s Regular Members or their officials, officers or employees be held 
directly liable for any damages or liability resulting out of this JPA Amendment. 

3. Environmental Review.  Authority shall be the lead agency under the California 
Environmental Quality Act for any environmental review that may required in implementing or 
administering the California HERO Program under this JPA Amendment. 

4. Cooperative Effort.  City shall cooperate with Authority by providing information 
and other assistance in order for Authority to meet its obligations hereunder.  City recognizes 
that one of its responsibilities related to the California HERO Program will include any 
permitting or inspection requirements as established by City. 

5. Notice.  Any and all communications and/or notices in connection with this JPA 
Amendment shall be either hand-delivered or sent by United States first class mail, postage 
prepaid, and addressed as follows: 

Authority: 

Western Riverside Council of Governments 
4080 Lemon Street, 3rd Floor. MS1032 
Riverside, CA 92501-3609 
Att:  Executive Director 
 

City:  

 [TO BE INSERTED] 

  

6. Entire Agreement.  This JPA Amendment, together with the Authority JPA, 
constitutes the entire agreement among the Parties pertaining to the subject matter hereof.  This 
JPA Amendment supersedes any and all other agreements, either oral or in writing, among the 
Parties with respect to the subject matter hereof and contains all of the covenants and agreements 
among them with respect to said matters, and each Party acknowledges that no representation, 
inducement, promise of agreement, oral or otherwise, has been made by the other Party or 
anyone acting on behalf of the other Party that is not embodied herein. 

7. Successors and Assigns.  This JPA Amendment and each of its covenants and 
conditions shall be binding on and shall inure to the benefit of the Parties and their respective 
successors and assigns.  A Party may only assign or transfer its rights and obligations under this 
JPA Amendment with prior written approval of the other Party, which approval shall not be 
unreasonably withheld. 

8. Attorney’s Fees.  If any action at law or equity, including any action for 
declaratory relief is brought to enforce or interpret the provisions of this Agreement, each Party 
to the litigation shall bear its own attorney’s fees and costs. 
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9. Governing Law.  This JPA Amendment shall be governed by and construed in 
accordance with the laws of the State of California, as applicable. 

10. No Third Party Beneficiaries.  This JPA Amendment shall not create any right or 
interest in the public, or any member thereof, as a third party beneficiary hereof, nor shall it 
authorize anyone not a Party to this JPA Amendment to maintain a suit for personal injuries or 
property damages under the provisions of this JPA Amendment.  The duties, obligations, and 
responsibilities of the Parties to this JPA Amendment with respect to third party beneficiaries 
shall remain as imposed under existing state and federal law. 

11. Severability.  In the event one or more of the provisions contained in this JPA 
Amendment is held invalid, illegal or unenforceable by any court of competent jurisdiction, such 
portion shall be deemed severed from this JPA Amendment and the remaining parts of this JPA 
Amendment shall remain in full force and effect as though such invalid, illegal, or unenforceable 
portion had never been a part of this JPA Amendment. 

12. Headings.  The paragraph headings used in this JPA Amendment are for the 
convenience of the Parties and are not intended to be used as an aid to interpretation.  

13. Amendment.  This JPA Amendment may be modified or amended by the Parties 
at any time.  Such modifications or amendments must be mutually agreed upon and executed in 
writing by both Parties.  Verbal modifications or amendments to this JPA Amendment shall be of 
no effect. 

14. Effective Date.  This JPA Amendment shall become effective upon the execution 
thereof by the Parties hereto. 

IN WITNESS WHEREOF, the Parties hereto have caused this JPA Amendment to be 
executed and attested by their officers thereunto duly authorized as of the date first above 
written.  

[SIGNATURES ON FOLLOWING PAGES] 
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San Gabriel Valley Council of Governments 
 

 

DATE:  April 4, 2013 
 
TO:  City Managers’ Technical Advisory Committee 
 
FROM: Andrea M. Miller, Executive Director 
 
RE: ACE JOINT POWERS AUTHORITY -- FEASIBILITY ANALYSIS AND 

DRAFT PROJECT TRANSFER AGREEMENT 
 
 
RECOMMENDED ACTION 
 
It is recommended the City Managers’ Technical Advisory Committee recommend that the 
Governing Board: 
 

1. Direct that an independent financial analysis, and legal analysis as needed, of the 
numerous grants and other funding mechanisms and financial instruments be completed 
at ACE’s expense;  

2. Direct that an actuarial analysis of the SGVCOG’s CalPERS Retirement Account based 
on current data and employment information be completed at ACE’s expense;  

3. Direct that the issues identified in this Report related to the CalPERS determination, 
separation, and reallocation; transferability of funding agreements, contracts, and grant 
deeds; public policy considerations, costs and benefits of the separation to the SGVCOG 
and ACE and the region; and potential liability exposure to the SGVCOG and ACE be 
explored further; and 

4. The Executive Director and General Counsel report to the Governing Board on the status 
of these issues at the monthly meetings.   
 

EXECUTIVE SUMMARY 
 
Over the last several months, significant discussions have been underway regarding the 
feasibility of separating ACE and the ACE Project from the SGVCOG.  At this time, there is 
neither sufficient financial and factual data nor a foreseeable and measurable benefit to the 
SGVCOG, ACE, or the public to recommend the proposed separation. 
 
BACKGROUND 
 
The San Gabriel Valley Council of Governments (SGVCOG) is a joint powers authority formed 
in accordance with Section 6500 et seq. of the California Government Code and comprised of 31 
incorporated cities in the San Gabriel Valley, the three Supervisorial Districts representing the 
unincorporated areas, and one representative of the Valley’s three water agencies.  In 1997, the 
SGVCOG commissioned a detailed traffic study and recommended the implementation of the 
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Alameda Corridor - East Project (the “ACE Project”) at 55 grade crossings throughout the San 
Gabriel Valley.  The ACE Project was created to mitigate the adverse environmental, safety and 
traffic impacts of the increasing numbers of freight trains. The ACE Project, as planned, includes 
the installation of various safety improvements and the elimination of certain at-grade 
railroad/public road crossings through the construction of underpasses and overpasses. In 1998, 
the SGVCOG created ACE pursuant to California Government Code Section 6508 as the 
administrative entity of the SGVCOG responsible for all aspects of the ACE Project including 
the procurement of grant funds, the creation of a project organization, and the planning, design 
and construction of the safety improvements and the grade separations on public roadways that 
intersect with various branches of the Union Pacific Railroad.  The SGVCOG undertook this 
regional effort because it recognized a unified voice was needed to obtain the required funding 
and that, individually, the impacted cities did not have the technical expertise nor the resources 
required to design, plan and construct the project. 
 
ACE’s Board is comprised entirely of elected officials. There are seven voting Board members 
and one ex officio Board member from San Bernardino County who has no voting rights but 
assists in coordinating any ACE matters that could impact San Bernardino County.  Six of the 
seven voting members represent public entities that are members of both the SGVCOG and ACE 
and these are: the cities of Industry, San Gabriel, Montebello, El Monte, Pomona and the County 
of Los Angeles. The seventh voting member of the ACE Board is the President of the SGVCOG, 
who is currently an elected official from the City of Alhambra.  
 
In matters relating to the ACE Project, the SGVCOG has delegated many responsibilities to ACE 
to act on its behalf.  Delegated responsibilities include: preparing and submitting grant 
applications for Federal, State, regional and local funds; obtaining permits, authorities, and 
approvals from Federal, State, and local agencies; acquiring property through negotiations or 
through eminent domain actions; hiring staff and providing appropriate levels of compensation 
and benefits; disposing of excess property; and obtaining operating capital for the ACE Project 
through a tax-exempt grant anticipation notes program. While the SGVCOG has delegated 
responsibility to undertake the ACE Project, certain responsibilities have been maintained by the 
SGVCOG’s Governing Board including approval of the ACE’s annual budget, which allocates 
the Authority’s limited resources and establishes funding priorities, and approval of the overall 
definition of the ACE Project including the individual projects contained therein.  The SGVCOG 
also has the power to dissolve ACE and assume direct responsibility for the ACE Project. 
 
The structure was intended to provide ACE with the ability to focus its efforts on the 
requirements of the ACE Project while still operating under the guidance and support available 
from the SGVCOG and demonstrate the collective commitment of the San Gabriel Valley cities 
to mitigating the adverse impacts to the region of increasing freight train traffic. At the time, the 
Long Beach and Los Angeles Ports were planning major expansion projects expected to increase 
cargo container traffic substantially; however, the plans only provided for the movement of the 
containers to the transcontinental rail yards near Los Angeles where they would be unloaded on 
to freight trains or trucks for shipment throughout the country. As an estimated 40 percent of the 
nation’s cargo traffic was handled by those two ports, the increased activity was expected to 
significantly impact mobility in the San Gabriel Valley. Concerned that transportation issues do 
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not have any city boundaries, the SGVCOG acted to establish a unified voice and seek funding 
for transportation improvement projects for the benefit of the region.  The focus and commitment 
by the SGVCOG and ACE resulted in significant federal, state, regional and local funding 
support for the ACE Project despite the limited financial resources available and significant 
competition and demand.   
 
The ACE Project was initially adopted by the SGVCOG Governing Board in 1998.  The ACE 
Project has been modified by the SGVCOG Governing Board from time to time to add grade 
separation projects to the project list, and in one case, the Board deleted an advanced signal 
demonstration project.  The most recent modification to the ACE Project occurred in March 
2012.  Work on the ACE Project is ongoing.  All planned safety improvements and six grade 
separation projects have been completed.  Three grade separation projects are in the construction 
stage.  Five additional grade separation projects are in design and three more are planned subject 
to the availability of funding. 
 
With the assistance and support of the SGVCOG, more than $1.5 billion in Federal, State, 
regional, and local funds have been accumulated for the ACE Project.  Eight major construction 
projects including six grade separation projects totaling $478 million have been completed, and 
three projects worth nearly $523 million are currently under construction.  An additional five 
projects, valued at $493 million, are in design engineering, and concept plans have been 
developed for three projects.   
 
Phase II projects have been adopted and are in the planning and design engineering phases.  The 
Phase II projects include seven underpasses and one railroad flyover.  Measure R funds of an 
estimated $358 million and other funds are expected to be available for these improvements.  
ACE anticipates a projected shortfall of $237 million for the Phase II work.   
 
ACE has received virtually all of its funding from grants provided by Federal, State, regional, 
and local government agencies and by the Union Pacific Railroad.  Federal funds have come 
from the Federal Highway Administration and the Federal Railroad Administration, which are 
administered by Caltrans.  State funding has been awarded through the State Transportation 
Improvement Program, the Transportation Congestion Relief Program, the 2006 State 
Transportation Bond (Prop. 1B) and the Public Utility Commission grade crossing elimination 
program (Section 190), which are also administered through Caltrans.  Regional and local funds 
are administered through the Los Angeles County Metropolitan Transportation Authority and 
contributions to various projects are obtained from cities and the County.  By Federal and State 
regulation, the Union Pacific’s contribution to support the ACE Project is limited.  Of all funding 
authorized to date for the ACE Project, only 2.3% of the funds have been from the Union Pacific 
Railroad and the rest have been from public sources.   
 
Rail traffic is one of several large prongs involving mobility in the San Gabriel Valley.  The 
SGVCOG remains committed to reducing the impacts of freight train traffic and advocating for 
and securing funding for prioritized SGVCOG transportation projects that improve mobility for 
the benefit the entire region.  ACE suggests that separation will provide focused guidance, 
leadership, and oversight of the ACE Program that is required to assure completion of the 
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Project.  The missions of the SGVCOG and ACE have remained consistent and support the 
completion of the ACE Project. 
 
Significant discussions have been underway regarding the possibility of separating ACE and the 
ACE Project from the SGVCOG and transferring the ACE Project and all associated assets, 
liabilities, projects and staff to the newly formed Alameda Corridor East Joint Powers Authority 
(“ACE JPA”).  Seven cities, including the cities of El Monte, Industry, Montebello, Pico Rivera, 
Pomona, San Gabriel, and Walnut, have approved the ACE JPA and are awaiting a 
determination by the SGVCOG Governing Board related to the separation.  The County of Los 
Angeles is also an eligible entity.  As of the date of this Report, the County has not executed the 
ACE JPA agreement.     
 
FINDINGS AND ANALYSIS 
 
In June 2012, the San Gabriel Valley Council of Government’s Board of Directors requested the 
City Managers’ Technical Advisory Committee (TAC) work in concert with the SGVCOG’s 
General Counsel, Executive Director, ACE, ACE’s General Counsel, and ACE’s Executive 
Director to review the important issues relative to a separation of ACE from the SGVCOG.    
 
The SGVCOG City Managers’ TAC recommended that, in addition to a legal review, an 
independent financial analysis related to funding, assets, and transfer/assumption of any 
outstanding bonds, grants, and or funding agreements in the proposed transfer be completed.  
Additionally, the issue of ongoing CalPERS liability and reallocation of assets and liabilities 
related to the CalPERS account between the SGVCOG and ACE, as well as any potential for 
arbitrage on tax-exempt bonds that may exist or have existed in the past, need vetting. 
 
ACE suggested that all financial matters would be resolved to protect the SGVCOG from 
ongoing liability.  ACE recommended that the Project Transfer Agreement, a draft of which has 
been prepared by General Counsel for SGVCOG and General Counsel for ACE and is included 
as Exhibit A, be adopted.  If further analysis is requested by the SGVCOG Governing Board, the 
ACE Board would then consider funding consultants for any analysis determined to be 
necessary.  ACE suggests a newly formed ACE JPA would be more efficient and able to 
complete its mission without unnecessary and overly burdensome review by the SGVCOG 
Governing Board.  
 
While the parties have continued to draft the proposed Project Transfer Agreement and 
attempted to address the various issues stakeholders have raised, an independent financial review 
of the details related to separation has not been undertaken nor has a current actuarial analysis of 
the CalPERS account been completed.  Further, a number of issues remain to be explored in 
greater detail.  The following is a summary of information available to date.  Areas which require 
further review and analysis are noted.   
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Proposed ACE JPA Structure and Governance 
 
ACE JPA Membership 
The new ACE JPA, which was formed effective December 1, 2012, to potentially assume 
responsibility for the ACE Project has a similar structure to that of ACE.  A copy of the new 
ACE JPA is attached as Exhibit B.  Currently, seven cities are members of the ACE JPA (i.e. El 
Monte, Industry, Montebello, Pico Rivera, Pomona, San Gabriel, and Walnut), and the County of 
Los Angeles is considering joining the ACE JPA.   
 
All of the members of the ACE Board of Directors are publicly elected.  Six are city council 
members and one is a supervisor from the Board of Supervisors of Los Angeles County.  The 
joint exercise of powers agreement forming the new ACE JPA requires that all of the members 
of the ACE JPA Governing Board be elected officials although none have yet been designated. 
 
ACE JPA Authority 
ACE currently operates in accordance with the powers and responsibilities delegated to it by the 
SGVCOG. The SGVCOG, in turn, operates in accordance with a joint exercise of powers 
agreement that has been executed by over 30 public agencies and with bylaws that have been 
approved by a governing board made up of public officials representing each of the public 
agencies that signed the joint exercise of powers agreement.  The new ACE JPA will operate in 
accordance with the powers and responsibilities delegated to it by the public entities that have 
signed the joint exercise of powers agreement. 
 
ACE, the SGVCOG and the new ACE JPA are all subject to the Brown Act (i.e. open meeting 
law) and the Public Records Act as well as all of the requirements of the Joint Exercise of 
Powers Act.  ACE has the power of eminent domain through the SGVCOG.  Eminent domain 
power was provided to the SGVCOG through the joint exercise of powers agreement signed by 
the more than 30 public agencies that are members of the SGVCOG.  Similarly, the new ACE 
JPA has the power of eminent domain as provided in its joint exercise of powers agreement. 
 
The ACE JPA member agencies, or as presently structured, the seven cities that have 
executed the ACE JPA, may subsequently change the joint exercise of powers agreement at 
any time to expand or contract its mission, scope and priorities without the approval of the 
SGVCOG. 
 
Mission and Projects 
 
Under the proposed Project Transfer Agreement, the ACE JPA would be required to provide 30 
days’ advance notice to the SGVCOG of the date the ACE JPA Governing Board would consider 
additions to or deletions from the ACE Project; however, the SGVCOG approval would not be 
required for the additions or deletions.  The proposed Project Transfer Agreement would 
limit the type of projects the ACE JPA could undertake to grade separation projects or 
related safety projects that are locally funded and completed in conjunction with a grade 
separation project.  As proposed, the new ACE JPA could contract with other public 
agencies to construct rail grade separation projects.  Neither the proposed Project Transfer 
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Agreement nor the ACE JPA includes language that establishes geographical limitations, 
and as addressed above, the ACE JPA Governing Board could change the mission and 
purpose of the ACE JPA without the consent of the SGVCOG. 
 
ACE has indicated the missions of SGVCOG and ACE are different and separation would enable 
each of the agencies to focus on fulfilling their individual missions.  However, improving rail 
transportation through the San Gabriel Valley is a critical component to ensuring the best 
mobility for residents and businesses in the Valley and is a priority for the SGVCOG.  There are 
more than 70 miles of mainline railroad in the San Gabriel Valley with hundreds of rail crossings 
that carry upwards of 40 percent of the nation’s cargo traffic. Many of the railroad crossings 
occur at major streets in the cities.  Like other critical elements of the region’s transportation 
network, the rail lines addressed by the ACE Project have no city boundaries and are of regional 
significance, which requires a single regional voice to ensure the region’s ability to compete for 
limited resources.  Maintaining ACE would allow the SGVCOG to continue to provide 
leadership of one of the most critical transportation elements in the region and maintain its 
role in balancing regional interests and establishing transportation priorities and ensure 
the successful completion of the ACE Project and ability to fund the close-out costs.        
      
ACE Project Funding 
 
ACE, on behalf of the SGVCOG, has entered into a number of funding agreements with the State 
of California Department of Transportation (“Caltrans”) and other entities to access the funds 
available for the ACE Project.  Each funding entity has specific procedures for the transfer of 
funding.  ACE anticipates that the funding sources for the ACE Project are able to be transferred 
to the new ACE JPA.  However, a review of each of the funding agreements and terms and 
conditions of the grant awards has not been completed to determine the transferability or the 
process required. 
 
Language included in the proposed Project Transfer Agreement is intended to preclude the ACE 
JPA from seeking funding from any federal, state, regional or local funding program that is or 
may become available to fund any SGVCOG programs or projects.   It was originally anticipated 
that ACE would secure an ongoing stream of revenue from a freight-specific source of funding 
from the railroads, container fees, or a freight trust fund.  This would have permitted ACE to 
complete the project in a funding environment that insulated it from efforts to fund other 
transportation priorities in the San Gabriel Valley. These freight-specific revenues have generally 
not materialized as anticipated, and ACE may be in a position to compete with the SGVCOG 
for general transportation funding for other highway and transportation projects.  The 
language included in the draft Project Transfer Agreement is intended to reduce the potential the 
SGVCOG and ACE JPA would be competing for funds and ensure the Valley’s priority projects 
are not competing with ACE for limited resources.                 
 
ACE, acting on behalf of the SGVCOG, has obtained working capital through the sale of tax-
exempt financial instruments, or Grant Anticipation Notes (GANs), secured by the Federal, State 
and local grant programs that have been funding the ACE Project.  The line of credit was 
extended based on the credit worthiness of the SGVCOG and its members at no expense to ACE.  
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The Internal Revenue Service has audited ACE and the SGVCOG with respect to several issues 
of these tax-exempt financial instruments.  It is anticipated the ACE JPA would also have the 
ability to obtain operating capital through the sale of tax-exempt financial instruments should it 
choose to do so. The ACE proposes that all outstanding GANs be completely retired and no new 
notes be issued in the name of the SGVCOG.  ACE is in the process of arranging for an 
operating capital loan from the Los Angeles County Metropolitan Transportation Authority to 
replace the operating funds that have been available through the GANs.  In the event, the loan 
occurs prior to the execution by the SGVCOG and ACE of the proposed Project Transfer 
Agreement, the loan would be in the name of the SGVCOG and ACE proposes the loan would 
then be transferred. 
 
Assets, Debts and Liabilities of the ACE 
 
The ACE, on behalf of the SGVCOG, has acquired certain real property rights in connection 
with the grade separation projects.  Additionally, ACE maintains certain banking and investment 
accounts.  Under the terms of the proposed Project Transfer Agreement, the property rights 
would be assigned to the ACE JPA through grant deeds and the banking and investment accounts 
would be transferred.  As the ACE has handled the administration of these issues, the SGVCOG 
is not able to make any warranties related to assignability or transferability.   
 
Responsibility for the debts and contractual liabilities of ACE presently rests with the SGVCOG.  
Members of the SGVCOG Governing Board are not responsible, directly or indirectly, for any 
obligation, debt, or liability of the SGVCOG.  If the separation were to occur, responsibility for 
the debts and contractual liabilities of the new ACE JPA would rest with the ACE JPA, which is 
also a public entity formed in accordance with California Government Code Section 6500 et seq.  
While the draft Project Transfer Agreement attempts to address the issue and protect the interests 
of the SGVCOG and ACE, further review and analysis of the specific contracts, grant deeds, and 
funding agreements is needed to address the impact of assignment and transfer on the liability 
exposure of the parties.  
 
Proposed ACE JPA Staffing 
 
Currently, ACE has 23 employees who do not have civil service protections and are afforded 
various benefits similar to other public employees.  Separation of the ACE and the SGVCOG 
would involve the transfer of the 23 ACE employees to the new ACE JPA.  Each of these 
employees currently participates in the CalPERS retirement plan which was established in the 
name of the SGVCOG. ACE presently manages the CalPERS program which currently includes 
employees of ACE as well as the newly hired SGVCOG employees. 
 
The elected officials on the ACE Board of Directors approve all ACE staffing plans, employee 
positions, compensation levels and compensation budgets.  Moreover, because of the public 
funding of their projects, ACE and other public entities involved in major transportation projects 
in Los Angeles County have been and continue to be subject to audit by the Inspector General’s 
office of the Los Angeles County Metropolitan Transportation Authority with regard to 
employee compensation and benefits.   
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The employees of the new ACE JPA will be treated in the same manner as they have been by the 
ACE except that the review of staffing plans, budgets, compensation, etc. will be undertaken by 
the Governing Board of the ACE JPA. 
 
Retirement Benefits 
 
One of the largest areas of potential liability identified and presently unresolved involves the 
future pension liabilities of ACE employees.  As addressed previously, ACE employees 
participate in the CalPERS retirement plan which was established in the name of the SGVCOG.  
Based on the June 30, 2011, actuarial provided by CalPERS (Exhibit C) the hypothetical 
termination liability is $5,943,060.  Based on the market value of assets, the unfunded 
termination liability is $2,603,354, and the termination funded ratio is 56.2 percent.  The June 
30, 2011, actuarial is based on the liability related to the ACE employees; at the time of the 
actuarial, the SGVCOG did not have any employees.  Recent CalPERS reports project 
significant rate increases that would be phased in beginning in FY 2015-16. The rate increases 
are intended to assist the CalPERS fund recover from the $100 billion loss during the economic 
recession, which under current rate policy, is not projected to reach full funding in 30 years.  
Exhibit D is an article, “CalPERS rate hike: 50 percent over six years” posted on March 25, 
2013, on calpensions.com.  
 
Guidance has been sought from CalPERS on whether and/or how the new ACE JPA could best 
continue the CalPERS retirement plans of the employees of ACE should the ACE Project be 
transferred to the new ACE JPA.  Specifically, a request was made for a determination on the 
following: (a) if the current retirement plan for ACE can be transferred to the new ACE JPA; (b) 
how any change in the current ACE retirement plan, which is maintained in the name of the 
SGVCOG, might impact the SGVCOG as it moves forward with its own plans to hire new 
employees; (c) whether a joint CalPERS retirement plan covering both the new ACE JPA and 
the SGVCOG might be easier and more effective to create and manage; and (d) how all of the 
above options might be impacted by the new pension reform legislation. 
 
Separation of ACE from the SGVCOG would require a CalPERS determination that the ACE 
JPA is an eligible public entity.  ACE has requested this determination; however, as of the date 
of this Report, the determination has not been made by CalPERS.  There is also a question as to 
how the existing fund assets, which have primarily been contributed through the payroll process 
by ACE, would be allocated between the two agencies.  CalPERS generally requires the 
execution of a Reallocation Agreement between the parties and CalPERS, which ACE has 
requested.  As of the date of this Report, a Reallocation Agreement has not been received.  A 
copy of a Reallocation Agreement utilized in the County of El Dorado is included as Exhibit E 
for discussion purposes.  Further, CalPERS generally requires that a reallocation or separation of 
contracts result in each agency maintaining the same funded status.  It is unclear how the 
distribution of assets and liabilities will be reallocated in a situation such as this, wherein one of 
the agencies had employees in the system and was contributing over a period of time and the 
other agency only recently added employees.  CalPERS may require a lump-sum contribution by 
the SGVCOG, ACE JPA, or both, to address the issue of the funding status.     
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Stakeholders have raised questions about the impact of separation on the CalPERS rates.  Exhibit 
F is a copy of a memorandum from ACE Executive Director Rick Richmond summarizing a 
meeting with CalPERS Senior Pension Actuary Kung-Pei Hwang related to the rates.   
 
Another concern involves the impact of the dissolution of ACE at the natural completion of its 
projects on the CalPERS liability.  CalPERS has established a process for termination of 
contracts.  Under this scenario, when an agency determines it will cease to exist, CalPERS 
determines the future unfunded liability, which it will require the agency pay, and then transfer 
those employees/retirees to a terminated agency pool.  At this time, the unfunded termination 
liability is estimated at $2,603,354.  ACE indicated it would utilize surplus project funds, which 
consist primarily of funding from the railroad, to pay the future unfunded liability for the 
employees.  As ACE relies almost exclusively on restricted funds, it is unclear as to whether 
there are restrictions on the use of this or ACE’s other funding sources to pay the future 
pension liability costs at the time of termination from the CalPERS program.  Additional 
analysis related to the availability of funds at the completion of the project for this purpose 
is required.      
 
An effort has been made to address the potential liability exposure in Section 8.03 of the draft 
Project Transfer Agreement by requiring the ACE JPA to maintain an escrow account sufficient 
to pay either the annual CalPERS assessment of unfunded liability or the contract termination 
costs, whichever is greater.  The amount would be adjusted annually based on the CalPERS 
actuarial, and the minimum amount to be maintained in the escrow account is $500,000.    
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